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Presentation Agenda
• Preparing the Proxy Statement

• Proxy Statement Disclosure Basics

• Going Beyond the Basics

• Hot Topics In Governance

• Executive Compensation Tables

• Related Party Transactions

• Audit Committee Report

• Top 10 Most Commonly Missed Items
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 Read the rules - SEC, applicable exchange, state law and relevant proxy 
advisory positions

 Monitor new developments

 Documents are team efforts

 Involve legal, finance, IR, marketing, audit, HR, risk management functions

 Timing and timetables

 Draftspersons need to know:

 Company, governance structure and executive compensation structure

 Management and/or investor “hot buttons”

 Use of precedent
 Refresh disclosure and review proxy for stale disclosure

 Plain English 

 Supporting Documents/Disclosure Controls

Preparing the Proxy Statement
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Proxy Statement Disclosure Basics

• In connection with the annual shareholders meeting, companies 
must deliver:
– Proxy statement containing SEC-mandated disclosures, including:

• matters to be voted on

• background information about directors and nominees and qualifications

• governance disclosures

• executive and director compensation  

• related person transactions

• beneficial ownership

• equity compensation plans

• Audit Committee report, pre-approval policies and fees 

– Annual report containing SEC-mandated disclosures, to be delivered with or 
before the proxy statement (may be 10-K plus wrap-around)
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 Proxy is an opportunity to communicate with investors
 Tell the company’s story

 Readability
 Time for a redesign?

 Graphics and pictures

 Proxy Summary
 What does board want to emphasize? Performance/Governance/Engagement?

 What has changed?

 Can a voting decision be made based on information in the proxy summary?

 Executive Summary

 Going beyond required disclosure
 Address issues of importance to investors

 Don’t assume you are under the radar!
 Outlier practices get attention

Going Beyond the Basics
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Hot Topics in Governance
• Investors want to know more about the Board! 

– Director Qualifications

– Diversity

– Evaluation process/succession planning

– Attendance

• SEC rulemaking
– Pay for Performance/Hedging/Pay Ratio/Clawbacks?

• Whether and why split or combined CEO and Chairman 
positions

• Role of the board in managing the material risks facing the 
company

• Process for shareholder nominations



Executive Compensation Tables

Item 402 Requires:

• Compensation Discussion & 
Analysis

• Summary Compensation Table

• Grants of Plan-Based Awards 
Table

• Outstanding Equity Awards Table

• Option Exercises and Stock 
Vested Table

• Pension Benefits Table

• Nonqualified Deferred 
Compensation Table

• Termination/change in control 
benefits

• Director Compensation Table

• Compensation Committee 
disclosures
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Compensation Discussion and Analysis

• CD&A should be an overview that puts the disclosure tables in 
context; key is analysis.

• Describe the following:

– The objectives of the program

– What the program rewards

– Each element of compensation

– Why the company pays each element

– How the amount of each element is determined

– How each element fits into the overall objectives and 
affects decisions about other elements
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Compensation Discussion and Analysis

• Rule includes fifteen examples of the type of information that 
might need to be covered

• No required separate discussion of CEO, unless the principles 
and policies differ; if any executive’s compensation is 
dramatically different from the others, should discuss why 

• The CD&A is filed, not furnished (covered by CEO and CFO 
certifications)

• Discuss policies and practices as they relate to risk 
management and risk taking incentives for all employees, if 
such policies and practices create risks that are reasonably 
likely to have a material adverse effect on the company
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Compensation Discussion and Analysis
• Practice Notes:

– Be sensitive to disclosure surrounding items identified by ISS as “Poor” 
or “Problematic” pay practices

– Be sensitive to TSR and pay for performance explanations
– Avoid lengthy discussion of compensation philosophy that is not 

directly connected to the information in the summary compensation 
table

– Focus on role of compensation in managing risk
– Don’t use the word “benchmark” unless the company: “[U]ses

compensation data about other companies as a reference point on 
which – either wholly or in part – to base, justify or provide a 
framework for a compensation decision.” (SEC C&DI 118.05)

– However, if “a company reviews or considers a broad-based third-
party survey for a more general purpose, such as to obtain a general 
understanding of current compensation practices” that is not 
“benchmarking.” (SEC C&DI 118.05)

– If the company is in fact benchmarking, it will be required to name 
each of the companies that comprise the group 
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Compensation Discussion and Analysis

• Other learning from comment letters:

– Executive summaries can be a useful way to show the context

– Much of the detail in some CD&As should have been in the 
notes and narrative to the tables

– Need to justify discretionary bonuses where targets not met

– Need to explain rationale for change in control and severance 
arrangements and how they are factored into other 
compensation decisions

– Individual subjective performance targets:  describe the 
material ones, how performance against goals is measured and 
how the goals differed from NEO to NEO



Summary Compensation Table
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Summary Compensation Table
• The summary compensation table shows:

– Salary & bonus

– Value of stock and option awards

– Non-equity incentive plan compensation

– Change in pension value and non-qualified deferred compensation earnings 

– All other compensation (including perks) – often a separate table in footnotes 
to the SCT

• Process for determining the NEOs to be included in the table (NEOs may vary from 
year to year)

• Must disclose aggregate grant date fair value of stock and option awards granted 
during the year, computed in accordance with FAS123R (re-codified as FASB 
Accounting Standard  Topic 718)

• Awards that are subject to performance conditions must be computed based upon 
the probable outcome as of the grant date, and include a footnote that discloses 
the grant date fair value assuming the achievement of the highest level of 
performance
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Summary Compensation Table

• In the “All other compensation” column, perks will draw attention  
• Who cares about perks?

– Governance ratings groups like ISS
– The press
– The average reader!

• Under Reg. S-K Item 402(c):
– Value of perks for individual executive must be included in “All 

other comp” column in Summary Comp Table if aggregate value 
is $10,000 or more

– Must identify in footnote all individual perks having value of 
$10,000 or more

– Must quantify in footnote any perk with value exceeding greater 
of $25,000 or 10% total comp

– Value of perk based on company’s aggregate incremental cost of 
providing the benefit



Grants of Plan-Based Awards Table



Grants of Plan-Based Awards Table

• Includes all incentive plan awards - equity-based and non-equity-based
– Equity incentive plan awards are those subject to a

• “performance condition”  (target relating to company’s performance) OR
• “market condition” (target relating to company’s stock price) 

• For all incentive plan awards, must show estimated future payouts, with 
separate columns for threshold (i.e., minimum), target, and maximum 
payouts

– If target amount can’t be determined, a representative amount must be shown, based 
on prior fiscal year’s results

• Must highlight any option grants that have exercise price that is lower 
than closing market price on date of grant
– Show in separate column

– Describe pricing methodology in a footnote (e.g., average of high/low price on 
grant date)

• Must also highlight (in separate column) any equity awards where grant 
date and date of board action differ



Narrative Disclosures

• Accompany SCT and Plan-Based Awards table

• Material factors relevant to understanding of tabular disclosure

• Should not duplicate CD&A

• Rules give examples of topics companies should consider addressing:
– Material terms of employment agreements

– Material terms of awards, including formula or criteria for determining payouts, vesting schedule, 
performance-based conditions

– Descriptions of repricings or other material modifications of options or other equity-based awards

• Specific target levels need not be disclosed if—

– they involve confidential trade secrets or confidential commercial or financial information, and

– disclosure would result in competitive harm for the company

• Company need not seek confidential treatment under Rule 406 or Rule 24b-2

– BUT: if this exception is relied upon, company must discuss how difficult it will be for the 
executive, or how likely for the company, to achieve the undisclosed target levels

• These considerations also apply to CD&A



Outstanding Equity Awards at Fiscal 
Year-End



Outstanding Equity Awards Table

• Outstanding equity awards not yet exercised or vested 
• For options, table must show, for each individual award, number 

of shares underlying awards, exercise price, and expiration date
• Option awards may be aggregated only if their terms are 

identical
• For stock awards, table must show number and market value (at 

fiscal year-end) of such shares or units that are not yet vested
• May be aggregated in a single line
• Footnotes must disclose vesting dates
• For incentive awards, show number of unearned shares/units 

and payout value based on achieving threshold (minimum) 
target levels

– Except: use next higher level, if prior fiscal year’s performance 
exceeded threshold level



Option Exercises and Stock Vested

• Covers all equity awards 
(including restricted stock 
and similar awards)

• Must show value realized 
upon exercise or vesting 



Pension Benefits Table



Pension Benefits

• Covers each “defined benefit” plan that provides payments 
and benefits primarily following retirement

• Covers each NEO individually
– Prior rules did not require individualized pension information

• Table must show the following for each plan:

– Credited service

• Explain any difference between credited service and actual service in 
footnote

– Present value of each NEO’s accumulated benefit

• Use the same assumptions as used for financial reporting, but assume 
retirement age is the plan’s normal retirement age

– Amounts paid to NEO during the year



Pension Benefits
• Narrative discussion of valuation methodologies and material 

assumptions, e.g.:
– Measurement date (same as used for financial reporting)

– Interest and mortality assumptions

• Discuss material features of each plan, e.g.:
– “Normal retirement” benefit and formula

– Elements of compensation included in formula

– Vesting conditions and extent to which NEO is vested

– Early retirement benefit
• Describe eligibility rules and identify who is eligible
• Describe how to calculate

– Effect of form of benefit elected on annual benefits
– Death benefit (?)

– Company policies regarding participation in more than one plan and any 
special rights, such as extra service credit



Nonqualified Deferred Compensation 



Nonqualified Deferred Compensation

• Identify plans that are covered

– Exclude tax-qualified plans

– Distinguish from pension plans

• Table must show:

– NEO’s deferrals during year

– Company contribution credits to NEO’s account during year

– All earnings on NEO’s plan assets during year

– Withdrawals/distributions during year

– Balance at end of year

• Footnotes required to avoid double-counting:

– Amounts in contributions and earnings columns that are reported in SCT for same year

– Amounts in aggregate balance column that were reported as compensation in SCT for 
previous years

 Prospective only (per informal SEC staff guidance)



Nonqualified Deferred Compensation

• Describe material features of each plan, e.g.:

– What can be deferred and limits on deferrals

– How interest/earnings are credited, including investment election 
rules (if applicable) and rates for the past year

– Vesting conditions and extent to which NEO is vested

– Payment and withdrawal terms (e.g., time and form)



Termination/Change in Control 
Benefits

• Discuss circumstances triggering payments, e.g.:
– Termination of employment for “cause” (define)

– Termination of employment without “cause”

– Quit without “good reason” (define)

– Quit for “good reason”

– Termination due to “disability” (define)

– “Change in control” (define) – single trigger

– “Change in control” – double trigger

– Change in responsibilities

– Death (?)

• Discuss estimated payments and benefits under all plans and individual 
agreements for each scenario



Termination/Change in Control 
Benefits

• For each estimated payment, describe:
– Form of payment and duration

– Who is the payer

– Factors determining payment levels

– Material conditions to payment (e.g., non-compete, non-solicitation)

• Duration of conditions

• Provisions regarding breach

– Coordination with other benefits (e.g., CIC severance replaces regular severance)

– Other material factors

• Must quantify benefits even where uncertainties exist
– Describe material assumptions used

– Assume triggering event took place on last business day of most recent year, and stock 
price was closing market price on that date

– Some assumptions may be challenging, e.g.:

• 280G tax gross-ups, elections to forfeit payments

• Health/life insurance benefits (use financial accounting assumptions)



Director Compensation Table 
• Covers only the most 

recent fiscal year 

(compared with three 

years for summary 

compensation table)

• Total compensation 

must be disclosed (last 

column)

• Directors whose 

compensation is 

identical in all respects 

may be grouped in a 

single row

29



Director Compensation Table

Table should:

• Report grant date fair value of stock/option awards

• Report fees that are deferred in year earned

• Include above-market earnings on deferred fees

• For directors with pension plan benefit, show change in present value 
of accumulated pension benefit 

Narrative should:

• describe material factors necessary to understand the table, e.g.:

– Standard compensation arrangements

– Any different or unique compensation arrangements

30



Director Compensation Table
• “All Other Compensation” column should include:

– Perquisites (except if they total less than $10,000)

– Company-paid life insurance premiums

– Company contributions to defined contribution plans

– Tax gross-ups and similar reimbursements

– Compensation cost of discount on company shares

– Amounts paid or accrued in connection with director’s resignation 
or other termination, or change of control

– Dividends and other earnings on stock or option awards, to the 
extent not otherwise factored into grant date fair value

– Company contributions to director legacy programs and other 
similar charitable giving programs

– Consulting fees

31



Compensation Committee Report

• The proxy statement must include a report of the Compensation 
Committee over the names of Committee members

• The Compensation Committee Report need only state whether the 
Compensation Committee:

– reviewed and discussed the CD&A with management, and

– based on such review and discussion, recommended to the Board that the 
CD&A be included in the company’s proxy statement or annual report

• The Compensation Committee Report is not considered soliciting material 
and is not “filed” for liability purposes



Compensation Committee Disclosures

• In a section of the proxy statement describing the composition and 
responsibilities of the Compensation Committee, the company is 
required to disclose:
– The Committee’s processes and procedures for the consideration and 

determination of executive (and director) compensation policies and 
setting compensation

– Role of executive officers in determining or recommending executive (and 
director) compensation

• Role played by compensation consultants in determining or 
recommending the form or amount of compensation, including 
with respect to any consultant retained:
– the identification of the consultants
– a statement of whether the consultant was engaged directly by the 

committee 
– a description of the nature and scope of the consultant’s assignment 
– the material elements of the instructions or directions given to the 

consultants
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Related Party Transactions

• Related Party Transactions – The Basics

– Disclosure is required when . . . 

• any “related person” (director, officer, 5% holder, immediate 
family)

• has a “direct or indirect material interest” 

• in a “transaction” 

• in which the registrant is a “participant” and

• where total transactional “amount involved” exceeds $120,000

– Narrow exceptions for ordinary course purchases of goods and 
services, loans, benefits from ownership of equity securities 
received on a pro rata basis, compensation disclosed under S-K 
402
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Related Party Transactions

• Related Party Transactions – The Basics (Cont.)

– Must describe policies and procedures for review, approval and 
ratification of related person transactions

– Identify transaction that did not require approval or where 
procedures not followed

– No disclosure required of failure to approve transactions before 
becoming a related person if the transaction didn’t continue 
(NOTE: this is not an exemption from disclosing the transaction)



Audit Committee Report

The Audit Committee must state whether it has:

• reviewed and discussed the audited financial statements with 
management;

• discussed with the independent auditors the matters required to be 
discussed by the Statement on Auditing Standards No. 61,

• received the written independence disclosures from the 
independent accountant required by the PCAOB, and

• recommended to the board of directors that the audited financial 
statements be included in the company's annual report on Form 
10–K for the last fiscal year for filing with the Commission.

The Audit Committee must state the name of each member of the 
Audit Committee.



Top 10 Most Commonly Missed Items

1. Connecting the dots in CD&A between policies and 
comp decisions

2. Disclosing incentive compensation award targets 
and explaining the connection between the targets 
and the payouts

3. Table of expected awards for incentive plan 
approvals

4. Notice of internet availability legend

5. Actions taken in response to prior say on pay vote



Top 10 Most Commonly Missed Items

6. Properly calculated deadline for shareholder 
proposals and floor proposals

7. Disclosing shares that may be acquired in 60 days in 
beneficial ownership table

8. Including all biographical information required by 
Item 401 (principal positions in prior 5 years, public 
boards in prior 5 years)

9. Disclosing key governance features of interest to 
institutional investors

10. Explain missed meetings or Section 16 filings


